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PER CURIAM

This matter, arising from exceptions to the final accounting
and distribution of testator's estate, is before us a second time.

In a prior appeal, A-7430-97, we remanded the matter for a plenary
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heafing on "several allegations and factual disputes that, i# fally
developed; might establish one or more of [the] bases to vacate [a
court-approved settlement] agreement” (slip op. at 8), see R. 4:50~
1, -3, between the exceptants and other parties with an interest in
the estate. The underlying facts of the matter are recited in our
earlier opinion; we will not rehearse them here.

We held that contentions advanced by exceptants, Wendy W,
Murphy and Robert E. Wallace, IIl, contingent remaindermen under
their grandfather's last will and testament, should be developed in
an evidentiary proceeding followed by the trial court's findings
and conclusions., Primarily, these contentions had to do with an
asserted absence of full disclosure by the thrée
executors/trustees, two of whom—exceptants’ fathef and aunt—were
beneficiaries under the will of the testator; and allegations of
seif«dealinq on the part of two of the three fiduciaries, the
exceptants' father, Robert E. Wallace, Jr. (Wallace, Jr.), and a
corporétion, United States Trust Company of New York (U.S. Trust).

The r;quired avidentiary hearing consumed four days. Judge
Boyle heard at-length testimony with supporting documentation from
both exceptants, as well as excerpts proffered by exceptants from
the depositions of two individuals connected with U.S. Trust,
including one who testified in personhon behalf of the fiduciliaries.
Extensive g¢ountervailing testimony and documentary evidence was
also presented through exce§tant3' cousin, also a contingent

remainderman under decedent's will; one of the attorneys who had
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repregsented both the deaedaﬁt in his estate planning and,
thereaftef, U.8. Trugt as executor and trustee; Wallace, Jr.; and
exceptants' step-mother, Wallace, Jr.'s wife.

Based on the record developed, Judge dele, on October 30,
2000, made findings and reached conclusions in an exhaustive oral
opinion, He determined, inter alia, that, despite having been put
on notice of the will construction proceeding and the proposed
settlement of the action, exceptants had done nothing to protect
their interests. He found that they*had, in fact, communicated a
lack of interest in the outcome of the matter and the settlement.
Judge Boyle found no wrongdoing on the part of U.S. Trust which,
exceptants contended, had been protecting its own interests.
However, the judge did find that Wallace, Jr., also one of the
executors and trustees, had defrauded exceptants. Therefore, Judge
Boyle imposed a constructive trust in the amaﬁnt of $232,000 upon
assets Wallace Jr. had transferred to his wife. Exceptants® claim
for punitive damages was denied.

A guestion arose after the hearing and decision whether
$150,000 should be added to the amount of the constructive trust.
A telephone conference was held on November 1, 2000 followed by the
parties' written submissions. Judge Boyle disposed of that
guestion in a short letter opinion dated December 22, 2000, in
which, for'reasons set forth therein, he "reaffirm[ed his] initial

award of $232,000 for the constructive trust.“
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Exceptants seek reversal of the judgment on several bases.
They argué, as they did in the earlier appeal, that the "proofs
before the trial court were insufficient to approve acts of self-
dealing by the fiduciaries,” adding in this appeal that "the
executors breached their duty of 'unflagging and undivided loyalty’
to the exceptants],]” and that "court approval for fiduciary self-
dealing requires an extremely high standard of proof." Exceptants
argue generally that "the trial court drew erroneous conclusions
from the undisputed.evidence,” and that the court "overlooked the
fiduciaries®' fraud." 'They also contend that *all {the] fiducliaries
are liable for each other's wrongful acts,” that the judge erred in
his calculation of damages, and that he wrongfully denied
exceptants’ punitive damages claim. We affirm in all respects but
one, having to do with the calculation of damages.

Our detailed review of the testimonial and documentary record
in the light of the written and oral arguments advanced by the
parties discloses that all the findings Judge Boyle made are well
supported by substantial, credible evidence, and are theiefore
binding on appeal. Pascale v. Pascale, 113 N.J. 20, 33 {1988);
Rova Farms Resort, ITnc. v. Investors Ins. Co., 65 N.J. 474, 484
(19745. The ccnclnsiqns he drew, following logically as they do
from those findings are, likewise, entitled to deference on review.
Ikid. |

We are, moreover, in substantial agreement with Judge Boyle's

legal analysis. The terms of the loan guaranty given by decedent
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granted VU.S. Trust the right to remove funds from decedent’'s
custodial.acccunt in the event Wallace, Jr. failed to pay thé
$500,000 loan we described in our opinion in the aaﬁlier appeal.
We agree wifh Judge Boyle that U.S. Trust acted within its legal
rights in removing the funds necessary to satisfy Wallace Jr.'s
obligation from decedent's custodial account once Wallace, Jr.
informed the bank that he was not going to repay the loan. That
the loan may not have been forgivable under the terms of decedent's
will is not relevant, as the guaranty was the legal document that
granted U.5. Trust the right to the money. 1In re Est Lange,

75 N.J. 464 (1978), and Cochen v. Pirst Camden Nat'l Bapk, 51 N.J.

11 {1967), relied vpon by excepiants to establigh that U.S. Trust
acted in violation of its fiducilary duties, in a self-serving
manner, are distinguishable on their facts.

In Cohen, the plaintiff's first husband died in 1957, Cohen

was retained as the estate's attcfney. On May 28, 1958, upon
Cohen's advice, the plaintiff executed an indenture of trust
conveying most of her assets to the defendant bank and Cohen as co-
trustees. Four days later, the plaintiff and Cohen were married.
Id. at 15.

On January 27, 1960, the plaintiff executed an assignment of
collateral in which she pledged all her right, title, and interest
in her trust's assets as collateral for a locan made by the
defendant bank to Cohen on that same day, as well as for all of

Cohen's other indebtedness to the defendant bank "due or to beconme
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due . . . whether such indebtedness shall have been heretofore or
shall be hereafter contracted.” Id. at 15-16. The bank required
the plaintiff to execute the assignment of collateral because
Cohen, who was already indebted to the bank, wanted to borrow
" additional funds, but the bank was unwilling to extend any
additional credit to him without the plaintiff's signature or some
form of collateral. Id. at 16.

In August 1964, Qhen Cohen's indebtedness to the bank had
reached almost $93,000, he disappeared, and eight of his notes went
into default. The bank liguidated the plaintiff's trust, realizing
$60,000. 1d. at 17.

The plaintiff sued to recover her assets, and the defendant
countersued for the deficiency. The trial court held that the
assignment was effective and that its acceptance by the bank was
not & breach of fiduciary duty. Plaintiff's claim was dismissed,
as was the bank's because the plaintiff had no personal obligation
for the deficiency. The Appellate Division affirmed. Id. at 14,

In reversing, the Supreme Court obegerved that, among the trust
obligations owed by the defendant to the §laintiff, "was the duty
of unflagying and undivided loyalty.” JId. at 18. “"This standard
of utmost fidelity forbids a trustee to cccupy a pesition in which
it has interests to serve whiéh conflict with those of the trust
estate." Jbid. The defendant breached that duty when it utilized
the plaintiff's trust assets "to secure itself in a profitable

transaction in which it engaged to cobtain the interest on Jack M.
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Cohen's notes.” Ibid. Thus, the bank allowed the plaintifi's
trust to bé exposed to a risk.that the bank itself was unwilling to
take so0 th&t it could make a profit. Ibid, The position of the
bank ag trustee, while at the same time being a creditor secured by
the trust assets, placed the bank in "a conflict of interesf
incompatible with its duty of undivided loyalty to its trust."” Id.
at 18-19,

By accepting the plaintiff's assignment, the bank subjected
itself to potential liability for breach of its fiduciary duty to
her. JId, at 19. This liability could be avoided only if the bank
could show that the plaintiff, as beneficiary, "consented to the
transaction with full knowledge of all relevant facts and complete
awareness of the resultant divided loyalty and its possible

consequences.” Ibid. After finding the bank had failed to sustain

its burden in that regard, the Supreme Court directed entry of
judgment in the plaintiff's favor. Id. at 24.

In th? instant matter, U.S. Trust also removed funds from
decedent’s account pursuant to the terms of the guaranty. But, at
the time the guaranty was executed, U.S. Trust was not a trustee
over any of decedent's assets. Decedent was alive and fully in
control of his assets. The fact that the guaranty was acted upon
subsequent to decedent's death, at a time when a trust was to bhe
created and U.S. Trust was to be a trustee, does not limit U.S.
Trust's right to act wupon the guaranty given earlier, while

decedent lived and the bank was not a trustee. The amount removed
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from decedent's account was not trust money; when Wallace, Jr.
defaulted on his debt, the amount due became, pursuant to the
guaranty, an obligation of the decedent and, hence, a debt of the
estate., Stated yet another way, unlike the situation in Coh'n,
when decedent gave the guaranty, U.S. Trust was not acting both as
money lender and trustee. There was no fiduciary relationship at
the time to create a conflict.

U.8, Trust's collection of funds ffom“ the estate was,
therefore, not improper. The remaining question is whether U.S.
‘Trust breached its fiduciary duty to exceptants when it chose not
toc object +to that portion of the settlement wherein the
participating beneficiaries agreed to forgive the $470,000 payment
from the estate to the bank, which had technically become
chargeable to Wailace, Jr. under the second article of decedent's
will. U.S. Trust.did not breach itg fiduciary duty to exceptants
in failing to object to the proposed settlement,

When U.S. Trust filed the complaint, it toock the position that-
the debt was not forgivable. However, once the beneficiaries
reached a settlement pursuant to which the debt would be considered
forgivable under the will, U.S. Trust, reasonably, modified its
position. All interested beneficiaries who had chosen to
participate in the litigation over the will's construction had
agreed upbn_ the result. Exceptants argﬁe that U.8. Trust’'s
insistence that everyone, including exceptants, receive notice of

the proposed settlement and an opportunity to be heard suggests
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that U.S. Trust, itself, perceived a conflict. That position is
- untenable. U.S. Trust's senge that all parties in interest receive
full discleosure should not work to its detriment,

The basic, controlling fact was that exceptants had each
received the notice of settlement., The trial judge was well within
his discretion to reject their later expressions of belief that
U.S8. Trust would take a position contrary to that of Wallace, Jr.
at the hearing to approve the proposed settlement. Measured
against exceptants' letters in which they expressed their lack of
interest in the outcome of the hearing and abdicated any role in
shaping the outcome of the proceeding, we cannot conclude that
Judge Boyle's credibility determinations in this regard were
unreascnable. His findings that exceptants had made a choice not
to take positions in conflict with their father were well-supported
by the record.

Contrary to exceptants' contentions, Lange, supra, 75 N.J.
464, supports the outcome Judge Boyle reached. In Lange, the
decedent died in December 1967. He was survived by his.wife,
Catherine, and their children, Catherine Lennox {Lennox), Blizabeth
Dixon {Dixon), and George Lange {(Lange). Catherine and Lennox were
named-co—executors of the estate and co-trustees of a residuary
trust created by decedent's will. Id. at 470.

Under the terms of the will, equal cash beguests were made to
each child with the residue placed in trust to produce lifetime

income for Catherine. Upon her death, the trust was to terminate
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with its balance distributed among the three children or their
surviving issuve. Ibid.

In 1969, $60,000 in federal estate tax was due, but the estate
lacked the liquidity to satisfy all of that debt., Ibid. Upcn
Dixon‘*s recommendation, Catherine and Lennox obtained a temporary
loan secured by a pledge of stock owned by the residuary estate,
and paid the balance of the estate tax due. In 1971, the estate's
attorney recommended that the stock be sold to pay the loan. The
same recommendation was made in 1972 by Lennox's husband, who had,
by then, become the estate's attorney. Lennox agreed, but
Catherine did not because Dixon and Lange objected to the sale of
the stock for that purpose. Id, at 471.

None of the beneficiaries objected to the
continuation of the loan or the estate's
retention of the pledged and non-pledged . . .
stock, = As late as May 1974, [Catherine]}
reiterated her continuing refusal to liquidate
any of the . . . stock for the purpose of
satisfying the loan even though the value of
the stock had steadily declined since her
husband's death. None of the residuary
- remaindermen, other than . . . Lennox, ever
ocbjected to the continuance of the . . ., loan
or the retention of the . . . stock during the
decline in its market value.
[Id. at 472-73.)

In August 1972, the children, by agreement, had received their
individual beguests in kind and had executed refunding bonds and
releases. Id. at 472. However, the disagreement—stemming from
the refusal of Catherine, Dixon and Lange to agree to the sale of

the stock for the purpose of paying off the loan—continued. Ibid,
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In 1974, Lennox filed a complaint and sought, among other things,
an order directing the executors to liquidate sufficient estate
assets for the purpose of retiring the $33,000 balance on the loan.
Catherine filed exceptions but not as to the loan. Neither of the
other contingent beneficiaries filed exceptions. JId. at 473.

Prior to filing exceptions to Lennox's complaint, Catherine
filed her own complaint seeking, among other things, to restrain
Lennox from liguidating the pledged stock for the purpose of
retiring the loan. Instead, she wished other estate assets
liquidated and applied %to the loan. Temporarf restraints were
imposed upon the bank, and an order to show cause issued against
Lennox. JIbid., At the same time, however, the judge, sua sponte,
raised the issue of whether the co-executors had the authority to
take out the loan in the first.place and restrained them from
paying interest on the loan until he ruled on the issue. Id. at
473~74. Catherine requested that retirement of the loan be held in
abeyance until its propriety was determined. BShe asked the court
to surcharge the executors if the loan were found to be illegal.
Id. at 474.

At the hearing, Catherine advanced the position that she and
Lennox had acted improperly when they negotiated the loan, and she
volunteered to be surcharged. Lennox, however, vigerously
contested the contention that she and her mother had exceeded their

powers in borrowing the money. Ibigd.
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The trial judge held that the loan. was ultra vires and in
contravenﬁion of the will notwithstanding that no interested party
had objected to the loan when it was negotiated, and no party,
other than Lennox, had objected to the continuance of the loan over
the years. Ibid. | Accordingly, the co-executors were jointly
surchargéd almost $27,000. Id. at 475. As for Lennox's contention
that the loan, even if ultra vires, was consented to and ratified
thereafter by all interested beneficiaries, the jﬁdqe held the
conduct of the adult beneficiaries to have been ineffective as to
their minor children and any unborn issue. Id. at 475-76. Lennox
appealed, and the Appellate Division affirmed the trial judge's
determination that the loan was improper. Id. at 476.

The Supreme Court, in reversing, did not address the issue of
whether the executors had exceeded their authority under the will
when they negotiated the loan. Instead, the Court *disagreeid}]
with- {thel conclusion that wvalidation by all interested
benefiéiaries of an otherwise ultra vires act by a fiduciary cannot

preclude the imposition of a surcharge for that breach of duty."
Ibid.

The Court first observed: "The principle that a fiduciary may
be relieved from liability for the consequences of an otherwise
surchargeable transaction ag& a result of legally sufficient
validation thereof by all parties in interest is firmly rooted in
the law." JId. at 477. The term "validation," according to the

Court, included, but was not limited to, acguiescence. JIbid. n.8.
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This principle applies equally to trustees and executors. Id. at
478. Thé validation °“may either precede or follow the alleged
infidelity of the fiduciary and may be expressly manifested or, in
an appropriate case, inferred from the surrounding circumstances."”
Id, at 478-=79.

The showing of validation "must meet exacting standards.” Id.
at 479. "A party in interest will not be precluded from
chéllenging a fiduciary's acts or held to have validated his
misdeeds in the absence of full knowledge of all the relevant facts
and full appreciation of what was being done." Ibid.

The Supreme Court found ample evidence of consént with respect
to the negotiation and the continuation of the loan. First, Dixon
suggested the loan and later resisted the idea of liguidating
assets to retire it. Lange acguiesced in the negotiation of the
loan and copposed all recommendations that the loan be paid via the
ziquidation of estate assets. Dixon, Lange, and Lennox signed
releases relisving the executors of liability. None of Dixon’'s or
Lange's children had filed exceptions or otherwise objected to the
loan at the time of the informal accounting. Id. at 481, The
participation of Catherine and Lennox in procuring the loan
constituted validation and barred them from subsequently
conmplaining about the transaction. Finally, the failure of any
party to file an exception "where the formal accounting fully and
fairly apprised them of all circumstances relevant to the loan

transaction from its inception® was "highly probative on the igsue
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of their acquiescence therein.” JId. at 482, Thus, no one could
geek to hdld the executors responsible for their ultra vires act.
Id. at 483,

Lange sﬁpports the conclusion that exceptants here were bound
by the terms of the settlement because they had acquiesced in the
arrangement it bespoke. First, despite their later claims of what
they really believed, exceptants had already expressly stated, in
writing, even as far back as May 1990, just before the complaint
wag filed, that they wanted the court to approve Wallace Jr.'s
proposal. Second, despite information given them by their
cousin—whose testimony Judge Boyle found +to be highly
credible--concerning adverse developments in their father's
financial position, exceptants toock no steps to protect £hemse1ves,
such as by seeking legal advice.

Althoﬁgh exceptants maintained at trial that they had believed
U.8. Trust would 1look out for their interests, Judge Boyle
concluded reaspnably, based on fair inferences from the evidence
before hiﬁ: that it should have become c¢lear to exceptahts in
November 1990, at the latest, when each of them received the nqtice
of the proposed settlement, that U.5. Trust’'s position had changed.
The £erms of the proposal clearly stated that there had been a
settlement that included an agreement forgiving the $150,000 and
$500,000 loans in the manner provided by the terms of decedent's
will. Yet, in the face of this information, neither exceptant

inguired why U.S. Trust's position had apparently changed. To the
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contrary, they each wrote individual letters reaffirming their lack
of intereét in the outcome. This acguiescence in the light of ail
of the information available to exceptants and the surrounding
circunstances was the type of validation described by the Supreme
Court in Lange.

Even though exceptants did not receive the consent judgment
itself, they did nothing for six years until the final accounting
was provided to them. They never inquired as to the outcome of the
November 1990 hearing, for example. Their conduct throughout, from
the f£iling of the complaint through entry of the consent judgment,
established c¢learly and convincingly their acquiescence in the
settlement, validating the ultimate outcone.

Moreover, even if forgiveness of the $650,000 in loans had
been contrary to the intentions of decedent, U.S. Trust, in its
capacity-aé executor and trustee, could not be deemed to have acted
improperly in not opposing the entry of the consent judgment. Sege
In re Ligs's Will, 184 N.J. Super. 184, 189-90 (Law Div. 1981)
(referring to N.J.S8.A. 3A:2A-81, now N.J.8.A. 3B:23-9, which
regquires the executor to abide by the terms of the successors’
agreement to alter amounts to which they are entitled under a

LOORK 90 Na.d. ggpgr. 553; 562 {Cho Div.

1966) (court may approve the compromise of a will contest over the

will);

objection of executors and trustees).
In conclusion in this regard, we discern no error in the trial

court's determination that U¥.S. Trust did nothing to viclate its
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